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BEFORE THE

- Federal Communications Commission

WASHINGTON, D.C. 20554

In re Applications of MM DOCKET NO. 93-42

U
MOONBEAM, INC. File No. BPH-911115M

GARY E. WILLSON File No. BPH-911115M0
For a Construction Permit
New FM Station on Channel 265A
in Calistoga, California

Nt N’ Nt s s

TO: The Honorable Edward Luton
Administrative Law Judge

Gary E. Willson (Willson) files this Opposition to the
Motion to Strike filed by Moonbeam, Inc. (Moonbeam). Moonbeam
seeks to strike Exhibit 1 of Willson's Reply to Opposition to
Petition to Enlarge Issues filed by Willson on May 20, 1993.

In the Petition to Enlarge, Willson seeks misrepresentation
and lack of candor issues against Moonbeam based on the fact that
Moonbeam's principal, Mary Constant, apparently never resided in
Santa Rosa within the service area as she claimed; that Sonoma
State University, where she claims she attended school, 1s not

located in the service area as claimed; and that she was not an

.employee of James Warren & Sons as claimed. In her Opposition,

Ms. Constant admits Sonoma State University not in Santa Rosa.

On the employment issue, Willson submitted the declarations
of three individuals who all provide evidence that Mary Constant
is not, and has not been, employed by James Warren & Sons. In.
oﬁposition, Moonbeam submitted the declaration of the manager of
the real estate office, who states only that Ms. Constant "has
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been considered as associate realtor." Although Ms. Constant

provided a daclaration. she said nothing ahout her ‘"emnlovment”

with James Warren & Sons. In reply, Willson submitted as Exhibit
1 an official document from the California Department of Real
Estate listing all agents employed at James Warren & Sons. Ms.
Constant was not one of them.

Moonbeam claims Willson's Exhibit 1 should be struck because
it 1is hearsay, not probative, and violates Rule 1.45. It is
difficult to imagine a document thét could be more probative.
The document directly addresses the matter at issue -- whether
Mary Constant is or i1is not employed at James Warren & Sons.
Since California real estate companies are required to provide
the names of their agents to the regulatory authorities, and Mary
Constant is not a listed agent, the document is highly relevant.

The document is not inadmissible hearsay. There is an
exception to the hearsay rules for public records and reports.

See Fed. Rules of Civ. Procedure Rule 803(8).1 Willson's Exhibit

1 Rule 803(8) provides in pertinent part: "(8) Public
records and reports. Records, reports, statements or data
compilations in any form of public offices or agencies, setting
forth (a) the activities of the office or agency or (b) matters
observed pursuant to a duty imposed by law as to which matters
there is a duty to report ...." Willson's Exhibit 1 also falls
within these other exceptions to the hearsay rule: Rule 803(6),
Records of Regularly Conducted Activity:; Rule 803(17), Market
Reports Commercial Publications; or Rule 803(24), Other Exceptions.






CERTIFICATE OF SERVICE

I, Tim Wineland, in the law offices of Gammon & Grange,
hereby certify that I have sent, this 11th day of June 1993, by
first-class, postage-prepaid, U.S. Mail, copies of the foregoing

OPPOSITION TO MOTION TO STRIKE to the following:

* The Honorable Edward Luton
Adminigtrative Law Judge
Federal Communications Commission
2000 L Street, N.W., Room 225
Washington, D.C. 20554

Larry Miller, Esgq.

Hearing Branch, Mass Media Bureau
Federal Communications Commission
2025 M Street, N.W., Room 7212
Washington, DC 20554

Lee W. Shubert, Esq.

Susan H. Rosenau, Esq.

Haley, Bader & Potts

4350 North Fairfax Drive

Suite 900

Arlington, VA 22203-1633
(Counsel for Moonbeam, Inc.)

o)

Tim Wineland

* Hand Delivery



